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.Comments of Stephen M, Cilurzo
In Response to Notice of Proposed Rulemaking
Stephen M. Cihurzo respectfully submits the following comments in response to the
_Nouce Of Proposed Rulemahng issued by the PCC (MM Docket . No. 97-234) and =~
released on November 26 1997,

A. Backzround

1. Case law dating back 10 1947 (more than 50yearsago)m1iedonﬂ1e.
Commission’s inclination “to prefer an applicant who intends to manage and operate the B
:proposed station personally, rather than to entrust its operation to employees™ [Homer '
Rodeheaver 12FE.CC. 301, 307 (1947).

: 2. The integration preference (the main focus of the Bechtel case) daes backtoa - -
policy statement issued in 1965 [see Policy Statement on Comparative Broadcast Hearings, .
"1 F.C.C.24 393, 394 (1965); Anchor Broadcasting Lirited Partnership, 7 F.C.C. Rec.
4566, 4569 n.6 (1992)]. The statement declared it “important” for station owners to -
fa-tﬁcipaw in day-to-day station management, Since 1965 almost every comparative hearing '
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hasrelied on that policy statement, as evidenced by the enormous amount case law based
on that very issue.

: 3. However, in Bechtel 10, the United States Court of Appeals found that the
reliance on an integration preference is arbirary and capriclous, and therefore untawful
(Unitod States Court of Appeals, No. 92-1378, decided on December 17, 1993).

B. Discussion

4, Previously, mutually exclusive applicants for new broadcast stations relied on
past case law and the Commission’s long standing Integration Policy in comparative
l::c_arings. In fact, even after Congress passed the Balanced Budger Act of 1997 and -
- uplemented the staruory mquﬁemmt set forth in section 309()(1) that, (except for certain
mrmnercial broadeast- applicanons filed before July 1, 1997) anctions must be used to
ﬁesolve mutually exclusive applications for initial licenses. However, even after the July 1,
: 199‘7 (congress imposed deadline), the FCC continued to open new filing windows and
meived applications on those allocations based on the following FCC issued statement:

Ly the Comparative Hearing Process-[emphasis added]. See below,. full text of CF-
39 “WINDOW NOTICE FOR THE FILING OF EM BROADCAST APPLICATIONS™

Releassd: October 61997 the Commission continued 1 use the following language:
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mo'ucz is Hereby given that applications for vacant FM Broadocast
uot.mem:(a) liated below may be submitted for £lling duzing the
yriod beginning on the date of release of this Fublic Notice and

nding November 7, 1997 ineclusive. gelaction of a pezmittee from
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Hearing Process.{emphasis added).(PLease note that applications filed for -

these allotments during the window period must ‘specify facilities

corxoapondmg to the allotted channel and station class,

. CHAMNEL cITY STATE
23581 Baker ea
2452 : Lanwood CA
296a vinton IA
262c1 Wishek ND
257a . Newcast.le Wy
[ : ~FCC-

| 5. The fact is the FCC has made some serious Jegal errors. Not only in press -

l:,'e'leases like this, but on informing the public as well, Other than the original frecze order,
kid GC Docket No. 92:52, Resxamination of the Policy Statement on Comparative
Hcanngs, issued June 20, 1994, the past FCC (under forroer Chairman Hundt) had been
basically silent for ncarly 4 years on this issue. Applications have continued 10 be filed for

new stations based on the FCC’s own Filing Window Public Notice releases (even as -

mper;t as October 6, 1997). The FCC's own 301 form had not been revised and continues

to have questions on the application regarding integration (4nd other criteria) . No where 1o

be fotmd are supplemental instructions or any FCC issued policy statements on the subject,

fvaming applicants of anythitig, or disclairning any risk in filing. To the contrary; the FCC |

@@s continued to issued it"s own official Public Notice’s, announcing the opening of Filing

Windows and inviting applicants to apply while proclaiming thar “acceptable

#ml-ic antg will be by the Comparative Hearing.Process”. Furthermore, until
mid-1997 the subject of comparative hearings was rarely ever the focus of coverage in

broadcaSt trade publications, or in any FCC issued statements, In fact, GC Docket No. 92- '

52 was lumped into this Notice of Proposed Rulemaking, because the past Hundt




bounmssmn never cver further dealt with the comuments they invited and reccived back in
" 1994,

i ' C. Estoppel

5 . 6. Apphcants have always placed significant reliance on the FCC’s own statements
' «mtained in press releases. Applicants make decisions, fils applications, spend money for
iep.lmd engineering preparations etc...all in response to FCC’s press releases. When an

applicant chooses to file on a specific community in a “window” opening announced by

vhc FCC, that applicant places trust and confidence in Commission issted statements, that -
. t : )

if not true, might effect decisions made in regards to filing on a particular community.
"

7. In this regard, in a court of law, the Commission’s actions (or lack thereof) e

' wmxld be conmdered a question of “estoppel”. Myself and other applicants were estopped -';

ﬁo be dcmed that that was the policy, because we relied on it (now) to our detriment; i.e. we -

Spcnt money and time relymg on the official staterents of thc ECC.

D. Subset Applicants

. & In MM Docket No, 97-234, the Commission las idenrified a small subset of
dppheants for new stauons that have progressed to either an: Imﬂal Decision. by an ALJ, the
fomm' Review Board or the Commission. In our view, apphcants who have progressed to

gt least an Initial Decision (or more) have expended considerable resources and

;q:weasonable time delays, and in some cases the lost of ponannal revenues should also be -
'dons:dexed as"equitatle concerns that should warrant the nse of comparative hearings for |
this subsct of applicants.



‘ Asaprincipalmanapphcauonmathasprogressedtoanlnmalbmonbyan ﬂ

AI.JmJuly 1993, and was one of the next cases 10 be hcard in the Rcvxew Board (when
the “Freeze” wes mplemented in eadly 1994), and subséquently frozen. for the past 4

)fears...we have expended over $300,000 in legal, engindering, filing fees, hearing fees -

dnd other hearing associated costs since the filing window: opened in Deomnber of 1989.
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‘Many attempts.to settle. thh two remaining applicants have failed. Even.in ight of the pest *
1!80 day period when settlements were cncouraged, we tried and tried, but have sdll not

-I:_cen able to settle. Bvery time the Cormmission or Congtess waves the limits on settiement

dmonnts it just makes 2 settlement harder. The amount we have already spent, added 1o -

dae inflated settlement amounts applicants ask for, equal more money than the velue of the

dtaﬁon We could have gone out eight years ago and bought a station for less than the cost .

of paying off appealmg applicants.

l ;
f 10, Fnrdxcrmorc I have other equitable concefns that should be considered
fegarding the unreasonzble delay in resolving these matters: Not only has this delay (nearly
iyears in our case since the LD, ) caused a substantdal loss of potential revenue, but it has
caused myself, my partner, and my family considerable stress and mental angmsh over the
Gutcome My fatmly has su'uggled with the timing of the actual grant, i.e. when would be
thc best ime to move our children to new schools (in the’ community of sernce) Almost
evm'y busmcss decision I’ve made for the past 8 years, has always had considerations
attached to lt, regarding the ultimate out come of cur procwdmg, and how it effects our
ﬁmﬂy and other family businesses. ’

| " 11. Therefore, T support and urge the Commission 1o adopt a provision in the new

Ku]es that allow applicants who have progressed to elmu an Initial Dccismn Rcview t
i!oard Decision, or Commission decision, to be “gmndfather in” under newly revised and -

adoptedmles (not policy statements as was the past authomty the Comxmsszon mhed on).
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Any further action should be decided by Comparative Hearings (a modified form which is

'cﬁscusscd below). Clcarly common sense dictates that applicants on fils should be revisited
,by the same type of procedures that were ariginally in place _thrqughout ta processing of

there application, ifprogreésed to a decision prior to the December 17, 1993 issued Bechre] |
it Coutt remand. This subset of applicants advanced thers applications based on reliance of

.ﬂ;le rules in place at the time (rules and policies that are also supported by volumes and

volumes of case law since 1965).

12. 1 submit 2 logical, common sense approach towards sdopting new Rules and

Procedures for this subset of applicants. Their applications should be handled on a case by

case basis, and remained cither back to an AL or the full Commission for a revised

:dwision. In Bechtel I the primary focus was the Commission’s “integration” of ownership

a;}nd magagement preference. Specifically, giving a preference to station owners who will
perticipate in the day to day management of the station. In adbpting new rules for this
speclal subset, common ‘senss would say remove the integration preference...then re-

evaluate each application still in the proceeding, and issue a new revised decision (or Initial

.Decision.whatever the case may be).

¢

; 4 13, Forexample ﬂanappllcantsmapammﬂarcaseallproposedtobe 100%
'mtegra.tcd into the ownershtp and management, the Comnnss:on (or staff) should evaluate

the efféct of remaving the intepration credit and then re-issue a: new revised decision, if |
there would be no change in the out come of the original Decision. Otherwise, if removal of
the integration credit would change the outcome of the decision, thcn it would only be fair
to remand the case back 10 an ALJ, and allow the applicants to ﬁle an amendment, based

upon revised comparative criteria.




; 114. The priot Integnmon credit was based primarily on each pnncxpals pmposed
phrucipaﬂon in the managemnt (and whether it will be full tirme - - 40 hrs. per week or part-

. time im.n 20 hrs, per wer.k) Secondary (and luzped in with Integration) weve five other

q.m.htaﬁv!: credit cnhancements I propose the simple logic of smldng the integration
dmdxt, but kccpmg quahmuvc cohancements that were not found unlawful. The

dnhanccments should move up 1o a new and scparate category, each worth 2 predetermined
number of polnts,

{ - /18, Révised Gmmparauve Criteria for this special subset of applicams should be

ﬁased on & point system. Simply remove any criteria found untawful by:the courts. Foi
dxmnplc applicants should be judged on the following separate and equally weighted

ﬁctors' ‘ |
L @ Broadcast Experience (enhanced by not only the:length of the experience, but .

| o the areas of expertise and how they relate to the overall success of & new start up
! + broadeast station).

: {b) Past Local Rc51dence (enhanced by past civic involvement in the communiry)
; () Dayume Prefmnce

_ (d) Best Practical Service

.y
I
:

5 © 16, When oorporate America has jobs to fill, thcy start’ by looldng for amlicams

ihat havc the most expériénce., Expericnce is something that can not be faked, 'Ihm canbe |

tlo cloubt about experience as being a primary success factor.
;- 17. Past locak residency is another factor that can lead to success and it also can not
be fa.ked Applicants wuh 2 long history in the same community as the proposed station,
wﬂl bsc better mformed about the community needs and concems, and will therefore

e
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qevelop programming max will be responsive to those needs. In addition applicants with

)hevious mdmcy that have & history of civic involvement in ithe commmﬁty will have .

grcater sucocss with a new startup station - i.c. people with civic involvement are often
tmsiness people and Icadm's in the community, and the fnendshxps and associatdons formed
m this. environment is: fundamental to the success of a. new station - such as securing

qdvmtsing contracts edrly on, since the prospective advettiser already hxs a relationship !

\illth the czv:cly mvolved new station owner,
| - 18.A daynmer preference should be maintained smcc it has never been the snbjm
df lcgal chnllenge.

- 19. When all other factors are equal, the best practical coverage clearly is in the
dpbﬂé’s best interest, a

. ., . . i
L ' Lo

20. In. general, Comparative Hearings also allow the ALY the insi};ht to view the
dbmcanor of the apphcant. Clearly applications have been filed i il the past w:th people who
were Emnts fbr the real party in interest. Often those .applicants are ﬂushed out in

c!cpomﬁons, but 1 beheve it is necessary for the ALJ to view that persons dgmeanm'. 4

. 21 Fxmhcrmorc, the use of Comparative Hearings for new bxmdcast stations -

should contimie 16 be: used rather than auctions, for all applications on file- prior w0 July 1,
1997..The FCC has the discretion to hold comparative hearing as evidenced by the attached

lmer ﬂom Senator John McCain (dated October 17, 1997). In part, Senator McCain states:
“’I‘he anthonty to use auctions i§ permissive, not mandatory. While i itis anticipated -

that the Gommlsszon will use auctions, the FCC does retain the abﬂity to settle

outsmnding cases by comparative hearings if it determines that heaxings would
bctﬁer serve the pubhc interest”.,

P



. . 22.°The responsibility of a broadcaster s great. Community service is the core of
local brosilcasting. What sets brosdeast stations apart from other services that have been (or
will be) auctionsd, is this community service aspect of broadcastng. Wich Iandmoble,
oe]lular, paging and other newly developed subscnpnon besed services....the difference is
sunply that. They are- subscnpuon based services. They can better predict the worth of the
shecrum being auctioned. Broadcasters however must first be responsive to the
cbmmumty needs, and}deve]o,p programming that attracts listeners or viewers. Only then

. the'y begin to bring in revenues that will sustain the operation. The amﬁon mandate by
C‘ongxess was formed on an ill conceived misconception. New bmadcast stations
(cspeémlly these in small markets) take time, dedication and community- mvolvcmcnt t0
rgnakc a startup station p.roﬁtablc. Therefore, newly started stations (not yet turning a profit)
often. don’t command the huge resale values reflecied in current station rading.

_ 23 Thmfore, I contend that applicants who were on file prior to Iuly 1, 1997, but
who do not fall into the ‘subset of applicants who's cases have already had an Initial (or
o:thcr) Decxsmn, should also be decided by a reformed (rewscd) Comparative Hearing
proccss Especially since the FCC continved to open new filing windows and received

apphcauons on those allocations based on the following FCC issued statement:

mmmm_mw [emphasis added]. Applicaxixs have filed to

there demrmm with mliance on this statement , i.e. I spent money to file applications
bpsed on the statements of the FCC in Window Filing Notices. 1 might not have filed if I

lchew the outcome would be deterrnined by auction. Again, in a court of law this would be




considm'ed “estoppel” - I was estopped to be denied that t!m was pohcy, because I relied
qn it m my detriment. |

24. In order.t satisfy the courts, past policies that are set gide, should be ..

q'anSfonned into neﬁrljr a&opted rules. Rules that will be the basis az,:d'.aixthority under
Which the, Commission processes applications, Not under policy issued statements. Since

we have come 1o learn that FCC issued statements, are not always carect. |

25. Y urge the FCC 1 act swifily and fairly in weating cases that have already

passed through the systzcm in good faith, and advanced to st least an Initisl Decision under

the poiimes and mles that were in effect ar the dme. Its is unfair unjust, and

dnconscionable 10 cause ﬂns subset of applicants any more delay and expense. In that

rcgud Iwould urge thc Commxssxon to clear up the back log, starting with the oldest

chses, bcforc opcmng uny more filing windows, or proccedmg with auctions.

Respectfully Submitted,

ﬁwphenM. Cilorzo
1839 Avenida Flores
Olivenhain, CA 92024

Tpnuary 24, 1998
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%&Q”'ﬁw Hnited States Senate

; o COMMITTEE ON COMMERCE, SCIENCE,
wm;w%mw‘?m»mmmm AND TRANSPORTATION .
! . WASHINGTON, DC 20510-6125 -
I | o -
R | - | October 17, 1997
' Mz Stephen Cilurzo o -
1839 Avenida Flores | . | _ !

Encﬁnitias, CA 92024 - ' | |

)

; 'I'hank you for contacting me regarding Title. III of t.he Balanced Budgct Act of
.- 1997, and the comiparative hearing process. 1 appreciate lcnowmg your views on thlsi :
P maﬁter | ; :
I . Section 3002 of Title III authorizes the Federal Commundcations Commissiori
L (FGC) to select permittees for radio and television licenses by auction. The authorltbr
. . touse auctions is permissive, not mandatory. While it is anticipated that the P
P Comnussxon will use auctions, the FCC does retain the ability to settle outstanding ! l
5 cases by comparative hearings if it determines that hearings would better serve the f
puBlic interest.. Those parties involved in a comparative hearing have until Febmary‘
1998 to amicably scttlc the matter between them

- Spectmm is a vahusble public resource, but the public cannot bcneﬁt from thdt
| | - respurce if it is withheld from use due to the lengthy comparative hearing process at1'
% the FCC. Comipetitive bidding, with the ability of participants to'decide the issue |
am@ng themsclvcs, rcpresents a fa:r and equitable solution to these delays. !

Again 1 appreciate the opportunity to be of assistance. Please do not hemtate
to eontact me. in the fu,ture regarding this or any other:issue of coneern. :

I}
H

, : ‘ - Sincerely, o

JOHN McCAIN. ; .
.Chairman - :
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